
fVV'Ir/,:"T eq r. r.nr.nr APIr,INAL 0R
., '.'" V,l,~. 'GINAL

BEFORE mE

Federal Communications Commission
WASHINGTON, D.C.
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To: The Honorable Richard L. Sippel
Administrative Law Judge

CONSOLIDATED REPLY TO OPPOSITIONS TO
REQUEST TO CERTIFY APPLICATION FOR REVIEW

Four Jacks Broadcasting, Inc. ("Four Jacks"), by its

attorneys, hereby submits this Consolidated Reply to the

Opposition to Request for Certification of Scripps Howard

Broadcasting Company ("Scripps") and the Mass Media Bureau's

Opposition to Request to Certify Application for Review, both

filed on April 19, 1993 ..As set forth below, both of these

Oppositions are based on unsupported surmise and overblown

interpretations of the Commission's brief statements with respect
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to allegations of anticompetitiveness against Scripps-affiliated

companies. Y

1. Four Jacks has requested the Presiding Judge to certify

to the full Commission an application for review of the Hearing

Designation Order ("HOD") in this case. Such an application for

review would challenge the HDO's failure to add an issue to

determine the impact of findings and allegations of

anticompetitive conduct by the Scripps-owned cable franchisee in

Sacramento, California, Sacramento Cable Television ("SCT"), on

Scripps' qualifications to remain the licensee of WMAR-TV. With

its Request to Certify, Four Jacks provided a copy of a July 27,

1992 Mass Media Bureau letter dismissing a petition to deny filed

by Pacific West Cable Television ("pacwest") against the license

renewal applications of Scripps' Portland, Oregon radio stations.

That letter unequivocally stated that PacWest's allegations

against Scripps' Sacramento cable subsidiary -- including a

specific jury finding that the cable franchisee had conspired

with city officials in an illegal franchising process -- would be

"resolved in the context of the WMAR-TV proceeding." Four Jacks

Request, Ex. B.

2. At the time of the Bureau's July 22, 1992 letter, and

at all times since, the instant proceeding is the only pending

1/ To the extent leave is necessary to file this Reply, Four
Jacks respectfully requests such leave. Acceptance of this
Reply will serve the public interest by placing into focus,
and correcting, the flawed arguments of Scripps and Bureau
in their oppositions to Four Jacks' request for
certification.
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one involving WMAR-TV. Accordingly, the HDO should have

designated issues to explore the misconduct of Scripps'

Sacramento cable subsidiary, as well as scripps' apparent

misrepresentation of facts in its renewal application.

3. Scripps and, surprisingly, the Bureau itself oppose

Four Jacks' request for certification. Neither of their

oppositions has any merit.

4. First, it is necessary to dispel the notion that since

SCT was not a named party in the Pacwest case, the jury finding

concerning its misconduct is noncognizable before the Commission.

For purposes of the Commission's character qualifications with

respect to non-FCC misconduct, the question is whether the

pertinent entity has been adjudicated by a competent agency or

court to have engaged in such misconduct. See Character

Qualifications in Broadcast Licensing, 102 F.C.C.2d 1179, 1205

(1986), recon. denied, 1 FCC Rcd 421 (1986). Furthermore, the

broadcast license renewal application asks whether "an adverse

finding [has] been made or final action been taken by
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purport to hold that any Scripps related company behaved in an

anti-competitive manner." Scripps Opposition at 2. In PacWest

Special Verdict No. 12(d), which Scripps cites in its Opposition,

the jury expressly found that the Sacramento cable franchising

process was

672 F. Supp. at 1350 (emphasis added). The "company ultimately

selected to provide cable television service to the Sacramento

market" -- found by the jury to have rendered improper payments

and services to franchising officials -- was, of course, the

Scripps-controlled franchisee. Effectively, SCT was found to

have conspired with the City and County of Sacramento in an

anticompetitive franchising process. Of course, it takes "two to

tango" in a conspiracy, and thus Scripps' claim that the jury

verdicts do not deal with SCT's conduct is purely and simply

wrong.

6. Scripps further asserts that "[t]he FCC has already

ruled four times that the matters raised in the PacWest

proceedings do not affect Scripps' qualifications to be a

licensee." Scripps Opposition at 4. The fact is, however, that

the Commission has never meaningfully made such a finding. The

Bureau's November 27, 1987 letter concerning the renewal

applications of Scripps stations WXYZ-TV, WEWS(TV) and WCPO-TV

(Scripps Opposition, Ex. A) never purported to make findings

concerning the Sacramento antitrust suits. That letter merely
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extent the Commission has purported to address the matter at all,

it has been through boilerplate recitations in the course of

granting voluntary requests to terminate the litigation. Given

the Commission's vital concern with anticompetitive activity by

its licensees, ~ NBC v. U.S., 319 U.S. 190, 222-24 (1943) -­

and in light of the Bureau's July 1992 pledge to resolve the

matter in the WMAR-TV proceeding -- the public interest demands a

substantive exploration of the Sacramento allegations and jury

findings in this case.

9. The Mass Media Bureau makes the stunning assertion that

its own letter of July 1992 concerning the Portland, Oregon

renewals does not mean what it says. According to the Bureau,

the July 1992 letter's reference to "the WMAR-TV proceeding" was

intended to refer to PacWest's petition for reconsideration of

the application seeking the assignment of WMAR-TV to Scripps a

petition that had been dismissed some 17 months previously. The

Bureau claims that when it issued the July 1992 letter it was

unaware that its own Video Services Division had dismissed

PacWestls petition for reconsideration and terminated that

proceeding. Thus, states the Bureau, "the matter which Four

Jacks claims warrants certification has already been fully

considered and disposed of by the Commission. ,,'?! Bureau

Opposition at 3.

2/ This claim is faulty in and of itself, for as discussed
above, the "full consideration" of PacWest's petition for
reconsideration is evinced in a single boilerplate sentence.
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10. The Bureau's explanation is simply untenable. The

Bureau is asking the Presiding Judge to believe that one part of

the Bureau did not know of another part's year-and-a-half-old

actions. Such a contention defies belief in and of itself, and

in any event, the Bureau's dubious post-hoc explanation cannot be

utilized to eviscerate the plain language of the Bureau's July

1992 letter. Nor is it "bizarre" that the Bureau would direct

that the Sacramento matter be resolved in this proceeding, as

Scripps claims. The Sacramento allegations and findings

implicate all of the Scripps stations, not just the Portland

radio stations. On July 27, 1992, when it issued the Portland

letter, the Bureau knew (or should have known) that the mutually

exclusive Four Jacks application was on file, and that a full

comparative hearing was forthcoming. It was entirely logical,

therefore, for the Bureau to have the Sacramento facts explored

in this television proceeding, which by its nature would afford

the fullest opportunity for inquiry. In sum, the plain language

of the Bureau's July 1992 letter should be obeyed, and issues

added to determine the impact of the Sacramento allegations and

findings on Scripps' licensee qualifications.

Conclusion

Both Scripps and the Bureau have attempted to obscure the

facts, the law, and the Commission's prior "rulings" concerning

the conduct of Scripps' Sacramento cable subsidiary. Their

efforts, however, cannot obscure the simple truth -- the
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Commission has never meaningfully resolved this matter, and has

specifically directed that the resolution occur in this

proceeding. The HDO's failure to provide for such a resolution

was plain error, and accordingly, Four Jacks' request for

certification should be granted.

Respectfully submitted,

FISHER, WAYLAND, COOPER
AND LEADER

1255 23rd Street, N.W.
Suite 800
Washington, D.C. 20037
(202) 659-3494

Dated: April 23, 1993

By:

Its Attorneys

INC.



CERTIFICATE OF SERVICE

I, Valerie A. Mack, a secretary in the law firm of Fisher,

Wayland, Cooper and Leader, do hereby certify that true copies of

the foregoing "CONSOLIDATED REPLY TO OPPOSITIONS TO REQUEST TO

CERTIFY APPLICATION FOR REVIEW" were sent this 23rd day of April,

1993, by first class united states mail, postage prepaid, to the

following:

* The Honorable Richard L. Sippel
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W., Room 214
Washington, D.C. 20554

* Robert Zauner, Esq.
Hearing Branch
Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

Kenneth C. Howard, Jr., Esq.
David N. Roberts, Esq.
Baker & Hostetler
1050 Connecticut Avenue, N.W.
Suite 1100
Washington, D.C. 20036

Counsel for Scripps Howard Broadcasting Co.

* By Hand

vaerie ~Mac


